
MUTUAL CONFIDENTIALITY AGREEMENT

This is a Mutual Confidentiality Agreement (“Agreement”) dated as of Date (the “Effective Date”) by and between Consultants Name. (“Consultant”) and New Century Consulting Group, LLC (NCCG).

1.  This Mutual Confidentiality Agreement is entered into as a result of NCCG entering into a contractual relationship with Company Name (the Company) and whereas it is in the mutual benefit of the Consultant, this Agreement is entered into for disclosures outlined in this document pertaining to the Project Name.

2.  “Confidential Information” means information belonging to or in the possession of a party which is confidential or a trade secret and is furnished or disclosed to the other party under this Agreement (including information exchanged in contemplation of entering into this Agreement):  (i) in tangible form and marked or designated in writing in a manner to indicate it is confidential or a trade secret; or (ii) in intangible form and that either is of a nature that a reasonable person would understand to be confidential or a trade secret or is identified as confidential or a trade secret in a writing provided to the receiving party within thirty (30) business days after disclosure.  Confidential Information includes any information pertaining to proprietary software and associated training, documentation and other materials, regardless of whether or how they are marked.  

3.  The parties are permitted to use the Confidential Information solely for the purpose of fulfilling the requirements of the Party’s duties as outlined in the Scope of Work.

4.  This Agreement covers Confidential Information disclosed between the Effective Date and ______________________________.

5.  The receiving party agrees: (i) to hold the furnishing party’s Confidential Information in strict confidence affording the furnishing party’s Confidential Information at least the same level of protection against unauthorized disclosure or use as the receiving party normally uses to protect its own information of a similar character, but in no event less than reasonable care; (ii) to limit disclosure of the furnishing party’s Confidential Information to the receiving party’s own employees having a need to know the information for the purposes of this Agreement; (iii) not to disclose any such Confidential Information to any third party; (iv) to use the furnishing party’s Confidential Information solely and exclusively in accordance with the terms of this Agreement in order to carry out its obligations and exercise its rights under this Agreement; and (v) to notify the furnishing party promptly of any unauthorized use or disclosure of the furnishing party’s Confidential Information and cooperate with and assist the furnishing party in every reasonable way to stop or minimize such unauthorized use or disclosure.  Confidential Information will remain the property of the furnishing party, and the receiving party will not be deemed by virtue of this Agreement or any access to the furnishing party’s Confidential Information to have acquired any right, title or interest in or to the Confidential Information.

6.  “Confidential Information” does not include any information that, as evidenced by written documentation:  (i) is already known to the receiving party without restrictions at the time of its disclosure by the furnishing party; (ii) after its disclosure by the furnishing party, is made known to the receiving party without restrictions by a third party having the right to do so; (iii) is or becomes publicly known without violation of this Agreement; or (iv) is independently developed by the receiving party without reference to the furnishing party’s Confidential Information.  If the receiving party receives a subpoena or other valid administrative or judicial notice requesting the disclosure of the furnishing party’s Confidential Information, the receiving party will promptly notify the furnishing party.  If requested, the receiving party will provide reasonable cooperation to the furnishing party in resisting or limiting the disclosure at the furnishing party’s expense.  Subject to its obligations stated in the preceding sentence, the receiving party may comply with any binding subpoena or other process to the extent required by law, but will in doing so make every effort to secure confidential treatment of any materials disclosed.

7.  At the conclusion of the period stated in section 4, the receiving party will (at the furnishing party’s option) return or destroy the Confidential Information provided by the furnishing party.  The receiving party will not retain any copies (complete or partial) of the furnishing party’s Confidential Information, except that the receiving party may retain one copy solely for archival purposes.  Each party’s obligations to protect Confidential Information will remain in full force and effect for a period of five (5) years following such return or destruction of the furnishing party’s Confidential Information.  After that five (5) year period, each party’s obligations to protect the Confidential Information will cease, except that the obligation to protect the confidentiality of software and related materials will continue in perpetuity.

8.  Each party agrees that if a court of competent jurisdiction determines that the receiving party has breached, or attempted or threatened to breach, any of its confidentiality obligations to the furnishing party or the furnishing party’s proprietary rights, money damages will not provide an adequate remedy.  Accordingly, the furnishing party will be entitled to seek appropriate injunctive relief and other measures restraining further attempted or threatened breaches of such obligations.

9.  THE FURNISHING PARTY PROVIDES THE CONFIDENTIAL INFORMATION SOLELY ON AN “AS-IS” BASIS.  The Confidential Information is not warranted to be complete or error-free.  The furnishing party will not be liable for any damages arising out of the use of the Confidential Information.

10. The provisions of this Agreement will be deemed severable, and the unenforceability of any one or more of its provisions will not affect the enforceability of any other provision.  If any provision is unenforceable, the parties will substitute an enforceable provision that preserves the original intentions and economic positions of the parties to the maximum extent legally possible.  This Agreement is the entire agreement between the parties relating to its subject matter.  This Agreement will be governed by the laws of the Commonwealth of Kentucky, without regard to any provision of Kentucky a law that would require or permit the application of the substantive law of any other jurisdiction.  Neither party may assign or otherwise transfer this Agreement or any of the rights that it grants, without the prior written consent of the other party, which consent will not be unreasonably withheld or delayed.  Any purported assignment in violation of the preceding sentence will be void.  This Agreement will be binding upon the parties’ respective successors and permitted assigns.  No failure or delay by a party in exercising any right, power or remedy will operate as a waiver of that right, power or remedy, and no waiver will be effective unless it is in writing and signed by the waiving party.

11. The company may an entity subject to the federal privacy rules adopted pursuant to the Health Insurance Portability and Accountability Act of 1996 ("HIPAA").  HIPAA requires the company and the Consultant to enter into a contract with respect to the Consultant’s handling of the Protected Health Information.  The Consultant agrees not to use or disclose Protected Health Information other than as permitted or required by law, this Agreement, or other agreement between Covered Entity and Business Associate;  to use appropriate safeguards to prevent use or disclosure of the Protected Health Information; to mitigate, to the extent practicable, any harmful effect that is known to Consultant of a use or disclosure of Protected Health Information by the Consultant in violation of this Agreement and to  report to the company any use or disclosure of Protected Health Information not provided for by this Agreement of which the Consultant is aware.  The Consultant agrees to make the Protected Health Information received from the company, as well as the Consultant’s internal practices, books and records including policies and procedures relating to the use and disclosure of Protected Health Information, available to the company and to the Secretary of Health and Human Services so the Secretary of Health and Human Services may determine the companies compliance with the privacy rules pursuant to HIPAA. may use or disclose Protected Health Information or perform functions, activities or services for or on behalf of Covered Entity as specifically set out in this or other agreements between the company and the Consultant provided that such use or disclosure would not violate the privacy rules if done by the company or the minimum necessary disclosure policies and procedures of the company, and specifically, the Consultant may use the Protected Health Information as necessary to complete the duties outlined in the Scope of Work.   Except as otherwise permitted herein, upon termination of this Agreement for any reason, the Consultant shall return or destroy all Protected Health Information, including such information held by the Consultant, subcontractors and agents, received from the company or created or received by the Consultant on behalf of the company. The Consultant shall retain no copies of the Protected Health Information.  In the event that the Consultant determines that returning or destroying the Protected Health Information is infeasible, the Consultant shall provide to the company notification of the conditions that make return or destruction infeasible.  The Consultant shall extend the protections of this Agreement to such Protected Health Information and limit further uses and/or disclosures of such Protected Health Information to those purposes that make the return or destruction infeasible, for as long as the Consultant maintains such Protected Health Information. 

12. The Company, NCCG and Consultant agree to comply fully with all relevant export laws and regulations of the United States to ensure that no information or technical data provided pursuant to this Agreement is exported or re-exported directly or indirectly in violation of law.

Each party has caused its authorized representative to execute this Agreement as of the Effective Date.

	New Century Consulting Group, LLC
	
	______________________________.



	By:




	
	By:





	Name: Robert B. Fleming
	
	Name: _______________

	Title: 
	
	Title: Consultant
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